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CHAPTER 3D.

VERTICAL PRICE FIXING CONTINUED

Price Fixing by any Other Name

In recent years, a number of national accounts programs have been challenged by terminated dedlers as
congtituting vertical price fixing. We have already referred to Greene,™ but several other cases, aong with

White Motor also relate to thisissue.

In White Motor,? the Supreme Court noted in passing that "there was price-fixing here..." The Court

added that one method of White Motor's price-fixing involved arequirement that "all distributors and
dealersgive "national accounts,"fleet accounts,' and governmental agencies the same discount on parts

and accessories as White gave them."*

In defending this requirement, White Motor argued that:

...The purpose of thisprovison is so that [White Motor] may be assured the “national
accounts..., which are classes of customerswith respect to which defendant isin
especially severe competition with the manufacturers of other makes of trucks and which
are likely to have a continuing volume of ordersto place, shall not be deprived of their
appropriate discounts on their purchases of repair parts and accessories from any

digtributor or dealer, with the result of becoming discontented with the White Motor

Wm S. Greene v. General Foods Corp. 517 F. 2d 635 (5th Cir. 1975), cert. denied, 424 U.S.
942 (1976).

2 White Motor Co. v. United States, 732 U.S. 253 (1963).

% White Motor Co. v. United States, 732 U.S. 253, 260 (1963).



Company...It iscommon knowledge that probabl y nothing will make the owner of a

motor vehicle so peeved asto be overcharged for repair partsand accesories. #

In spite of thisargument, the trial court found this requirement to charge "national account” pric  esto
be vertical pricefixing, and a per se violation of the Sherman Act. White did not appeal thisjudgement

againg its national accounts programs, o it was not fully consdered by the Supreme Court.

In Capital Temporaries,® afranchised temporary employment agency also claimed that a "' national

accounts' clause in the franchise agreement was vertical price -fixing. Thetrial court held:

...the crux of the[ plaintiff's] caseliesinthe alleged “take -it-or-leave-it' character of
Olgen's offers which foreclosed them from independent negotiation and rate making with
respect to these national accounts...[P]laintiff's are, therefore, complaining that Olgenis

imposing a ceiling on the rate they can charge each national account. °

The Court concluded that the defendant's motion for summary judgement could not be granted
because, under the plaintiff'sanalyss a mandatory national accounts program "clearly would be anillegal

price- fixing agreement." ’

Inthe Greene case,® aterminated cof fee distributor based hisantitrust claim on the fact that Genera

#194 F. Supp. 562 (N.D.Ohio 1961).

SCapital Temporarieso f Hartford, Inc. v. Olsten Corp., 383 F.Supp. 902 (D. Conn. 1974).
®d., at 909.

"Id., at p. 911.

%Wm S. Greene v. General Foods Corp., 517 F.2d 635 (5th Cir. 1975).



Foods had engaged in vertical price -fixing through its program for dictating distributor's pricesto

Multiple Food Service Accounts (MFSA's), who were "large inditutional buyers'. Under it splan, General
Foods et the price for the national account, ingtructed the cusomer to make payment directly to Genera
Foods,, provided its own guarantee of the goods, and assumed the risk of default on credit sales, and was
responsble for the collecti on of the accounts receivable generated in thisfashion. The role of the
digributor was seen by General Foodsto be merely that of a"delivery agent" who ispermitted a delivery

alowance on General Food'ssdlesto MFSA's

In point of fact, however, Greene, performed "all those activitiesin the distribution process undertaken
to procure a definite order for delivery of a specified quantity at atime certain ° That isto say, Greene
actually delivered productsto the MFSA'sfrom hiso wn stocks which he had previoudy purchased from
General Foods There was aso tesimony that Greene accorded the MFSA's the same treatment as regular
accountsin every respect save that of billing. The same solicitation on the part of Greene'ssdlesdaff ~ was
necessary to procure orders from MFSA's as from regular accounts, the same promotional and other
expenseswere involved and the same riskswere incurred up to the point the goods were actually
delivered. For hisrolein the transaction, Greene receive d a"delivery allowance" that varied with the Sze

of the order, and a credit againg hisindebtednessto General Foodsfor the cost of the goods delivered.

General Foods argued that it had adopted its MFSA/national accounts policy because large buye rs
"tend to make more centralized buying decisons' and the policy "alow[ed] it to compete effectively with

10

other large national coffee roagters.., and so that it could negotiate directly with these buyers™”

General Foodsfurt her asserted that had it not chosen this method of dealing with these MFSA

accounts, it would either have had to establish branch warehouses to service these accountsdirectly with

°ld., at 641.

19 Cite Green page



the conseguent elimination of the digtributor'sdelivery charge onsuch sal  esand the digtributor's complete
elimination from the MFSA picture, or els, it would have had to forfeit the MFSA businessto itsdirect
saling competitors. Notwithstanding these argumentsthisarrangement wasfoundtobe  per s illegal

vertical pricefixing.

Inamore recent case, the Fourth Circuit reviewed Michelin Tire's national accounts program and

again found a national accounts programto beillegal vertical pricefixing.

Under Michelin's program, "variouslarge -volume purchasers designated “nationa accounts were
billed and their accounts collected centrally through Michelin, while digributors such as Bogtick
n 12

continued to perform the actual selling and deliver y of tiresfor which they were paid acommisson.

Michelin dictated the price charged to national accounts cusomers.

The Fourth Circuit reversed a directed verdict for Michelin on Bogtick's claim that Michelin's national
account program condtituted vertical price -fixing. Initsdecision, the Court of Appeals emphasized that
athough the program was nominally a voluntary one, there was some evidence that it was "enforced” and
made mandatory by Michelin. ® The Court of A ppealsalso held that even though Bostick had figured a
way to turn the program to its own advantage, its eventual termination might well be found to be a"last
resort by Michelin to bring amaverick into line and make the National Accountsprogram asenforced an

effective barrier to dealer price competition." **

"Bogtick Qil Co. v. Michelin Tire Corp. 702 F. 2d 1207 (4th Cir. 1983 ).
21d. at 1212.
Bid. at 1217.

1 d. Emphasisin the original.



Even more recently, in Ryko Manufacturing Co. v. Eden Services, *® the issue of when a national

accounts program properly isto be viewed asvertical price fixing was again raised in connection with the
termination of an automatic carwash distributor for not adhering to the manufacturer's national accounts
policy. Inthisdecison, the Eighth Circuit seemsto be backingaway from Greene and to be using

Simpson asaway of limiting the scope of Greene.

Inthiscase, the decison turned on whether the digtributor was an truly an agent as Ryko argued,
or an independent entrepreneur asthe digtributor argued.
Simpson does not mean that | egitimate agency or cons gnment arrangements can
give riseto antitrug liability. An owner of an article may send it to adealer who may in
turn undertake to sl it only at a price determined by the owner, because a sal es agent

when acting within the scope of hisagency, isincapable of engaging in an antitrust
conspiracy with his corporate principal.

Under Simpson we are directed to examine the various substantive "ind icia of
entrepreneur[ship]" and the allocation of businessrisks, rather than the mere form of the
agreement, in eval uating the economic substance of an agency or consgnment. If a
digributor dealswith hissupplier asan "independent busnessman” who bea rsmogt or all
of the risks on transactions with purchasers, then an agency or cons gnment agreement is
ineffective to insulate the manufacturer from antitrust liability for fixing resale prices.
However, where the manufacturer bearsthe financial risk of  the transactionswith the
customers and continuesto retain "title, dominion and control over itsgoods" thenitis

likely that the distributor ismerely an agent for the manufacturer. %

15 Civil No. 83-70-E (S.D. lowa, 1985).

6 Eden Servicesv. Ryko Manufacturing Co., (1987) p. 13a

17" Eden Servicesv. Ryko Manufacturing Co., (1987) p. 13a




Ryko, the leading manufacturer of autometic roll -over car washers, marketed its car washersthrough
independent digtributorsin certain territories and directly through its own sales operationsto final
cusgomersin other territories Inthe digributorsh ip agreement between Ryko and itsindependent
digributors, section IV(E) declared that the "Pricing structure for all magjor oil companies and national
accounts shall be determined by Ryko." Other sections provided that the purchase order for amachine to
beingalled in anational account location such asadeaer operated service sation owned by amgjor oil
company isto be issued in the name of Ryko Manufacturing using a specified national account price.
Ryko in turn invoices the mgjor oil company upon shipment and disperses a commission to the distributor
upon receipt of payment in full from the national account. The major oil company then billstheir
lessee-dedler for the cog of the machine, subject in certain casesto ancost  -sharing incentive plan. The

machine, however isactually sold to and ultimately owned by the lessee  -dedler.

Ryko defended its practice, as had White Motor and General Foods before it, on the groundsthat the
policy was necessary to meet competition and to improve itsposit ionin the market placeand to insure a
uniform price policy with respect to important cusomers. Moreover, asUnionhad in - Simpson v. Union
Qil, Ryko claimed that the policy wasnot illegal price -fixing because under the digtributorship agreement,
"Ryko wasto make salesto national account customers, and those customers are exclusvely Ryko's"  *®
For example, in describing a hypothetical sale made to Gulf Qil, Ryko argued that "the sale is made by
Ryko to Gulf Qil; thetitleis passed directly from Ryko to Gulf, Ryko assumesthe risk of any loss urtil
title passes, and Ryko finances the cogt of the machinery from the time Ryko receivesthe purchase order

until payment isreceived." *°

In digtinguishing Ryko from Greene, the Court said:

18_yko Memorandum, pp.24 -25.
d. p. 26.



....The dtuation here, where selling responsbility isdivided among Ryko's
central management, itsregional salesrepresentatives and itslocal digributors isfar
different fromthe Stuationin Greene, where "the actual ~se Iling--the solicitation of
orders, the moving of merchandise, mogt of therisk of loss andtheday -to-day task of
creating and maintaining customer satifaction --[was| performed by Greene...and not by
some slling staff of General foods" Greene, 517 F.2d at 657-58. Where the evidence
showstthat the digtributor isnot solely responsible for making sales, we believe the
digtributor must produce more substantial evidence of itsindependence under  Simpson to

justify submitting a resale maintenance claimtoa jury.®

Thus, to establish a case of resae price maintenance by a manufacturer using a national
accounts program, the antitrust plaintiff must demongrate that (1) the manufacturer hascontra  cted,
combined, or conspired (2) with a separate economic entity (3) to st the price at which the productsare

resold (4) in an independent commercial transaction with a subsequent purchaser. 2

Thus, for a manufacturer to operate anational account program that does not represent anillegal
price-fixing scheme, it must make absolutely sure that distributors are bona fide sal es agents with repect
to national account transactions, and that ther elationship does not rest on "meaninglesstechnicalities' or
"clever draftsmanship." That isto say, the role of the digributor in the national account sdleisto be
based on the substance of the economic relationship, and not exclusvely onthetermsth &t the parties used

to characterize the digributor'srole. %

2 Eden Servicesv. Ryko Manufacturing Co., (1987) p. 19a

2l Eden Servicesv. Ryko Manufacturing Co., (1987) p. 12a.

% Eden Servicesv. Ryko Manufacturing Co., (1987) p. 14a-15a. Citing Simpson, 377 U.S. at
21-22.




Moreover, participation in the national accounts program cannot be mandatory. Inthe Bostick
case,® the Fourth Circuit held that while a central billing program by a manufacturer isnot  per s illegal
under the Sherman Act, the establishment of a National Accounts Billing program that involvesreview of
adealer'spriceligs and the setting of uniform pricesto all participating cusomers, providesthe potential
for insulation of the dealer from the customer in pricing matters. It also providesthe opportunity for
monitoring the dedler'ssalestacticsand policies in greater depth and placesthe manufacturer intherole
of regulating the horizontal competition among otherwise legally distinct deal erships selling tiresthey
legally own.

In Capital Temporaries,* the decision turned on adightly different point. There, the Court found that
Olgen'spalicy foreclosed Capital from independent negotiation and rate making with respect to the
national accounts and that thisamoun ted to animpostion of a celling on the rate that Capital could charge

each national account. And of course, in a seriesof decisonsfrom Kiefer- Stewart to Albrecht, the Court

25

hasheld that price ceilingsare just asillegal asare price floors

Also,in Ohio-Sealy.? discussed earlier, the Seventh Circuit held that the national account program
waslegal because it waswholly voluntary. Any licensee, they said, wasfree to participate or not, and to
negotiate directly with the national account customer inan attempt  to supply al or part of the cusomer's
needs. However, aslong asthe licensee wasin the national accounts programit was obliged to supply the

national account'souitletsin itsterritory with the specified products at the agreed price.

%702 F.2d 1207 at 1216 (1983.
#Capital Temporaries of Hartford, Inc. v. Olsten Cor p., 383 F. Supp. 902 (D Conn. 1974).

BKiefer-Stewart Co. v. Joseph E. Seagram & Sons, 340 U.S. 211 (1951) and Albrecht v. Herald
Co., 390 U.S. 145 (1968).

%0hio-Sealy mattress Manufacturing Co. et al. v. Sealy, Inc. et al. 10/26/78 ATRR .



The Court t ended to see Sealy's national account program assimilar to the joint selling agency that

wasat issuein Appalachian Coals, Inc. v. United States .* There the Supreme Court approved an

arrangement by which 12% of the coal suppliers inagivenregion sold al their coa to al buyersthrough

ajoint agent.

In Ohio-Sealy, the Court said:

...The case before uswould appear to follow afortiori from Appalachian Coals. Herethe

joint sales agreement appliesonly to alimited type of customer, no licenseeisforeclosed
from competing for the businessindependently....Sealy's successwith Ward's, in fact,
appearsto reflect an increase in interbrand competition with no diminution of intrabrand
competition because Sealy licensees cou |d not have competed effectively for the business

without combining to offer asngle source of supply.In2361 State Corporation v. Seay

Inc. 402 F. 2d 370, 374 (7th Cir. 1968) thiscourt had occason to consder Sealy's
national accounts program. Weindi cated at that time that the Rule of Reason should be
applied to the program.

The peculiar nature of Sealy, which licensesitstrademarksto fifteen independent
manufacturerssuch asOhio -Sealy, and whichisin turn 98% owned by these licensees
makes the generalization of thisrule of reason approach to national accounts
arrangements quite unlikely. Still itisaview that iscond stent with the emerging opinion
that vertical pricefixing should be regarded asaRule of Reason  matter. In any event, it is
clear that national accounts programs, like consignment, can be used to fix resale prices
for important market segments, and that the Courtswill look behind the "clever
draftamanship of such arrangementsto find vertical price fixing wherever it exigs

...the courtsin enforcing the antitrust laws must look to the effect a particular business

practice has upon competition and not to the legal forminwhichit iscas in assessngits

21 288 U.S. 344 (1933).

%10/26/78, p. E-9.



validity.”

Inarriving at their oppostion to national account sysems, except in  Ryko, the lower courts ssemto be
drawing an anal ogy between these national accounts programs, and the Supreme Court's reasoning in the

Bausch & Lomb case discussed earlier. ¥

Infact inthe Green case, the Fifth Circuit explicitly held that General Food's national accounts
program bore a significant resemblanceto Bausch & Lomb :

In the present case, the MFSA formset ist  he functional equivalent of the "protection
certificate” used to trace salesto unlicensed retailersin  Bausch & Lomb . Whatever else
might be said of it, the MFSA invoice formset isa device by which General Foods keeps
itself informed of the volume of sl essand the prices charged. It is perhaps the most
effective meansthat could be devised to monitor the independent distributor's pricing to
MFSA's for payment is made directly to General Foods, with a corresponding credit to
the distributor's account. **

...The MFSA invoice formset, like the "protection  certificate" in Bausch & Lomb , was

adevice for policing the conduct of distributors. %

Also, the fact that a national accounts sysemiseconomically necessary or desirable to the
manufacturer isno defense. The key fact in - Greene wasthat General Foods had segregated buyers of
ingitutional food above a certain level of annual demand and number of retail outlets, and had determined
the pricesfor these buyers. Merely calling a program by another name, or trying to judtify it on grounds of
economic or competitive necessty will not work. Since Simpson, the courts now look to the substance,

not the form of the arrangement, and if the digtributor isnot acting exclusvely asa selling agent, itis

PGreene, Ibid. p. 9191.
OUnited Statesv. Bausch & Lomb, 321 U.S. 805 (1944).
*Greene, p. 7192.

*Greene, p. 7193.



quite likely that the arrangement should and will be seen asvertica pricefixing.

Thisisasit should be, since otherwise a manufacturer could arb itrarily declare hisdidributor's
accounts national accounts and then dictate the prices at which the digtributor would be allowed to sl
these accounts. The Eighth Circuit's decis on notwithstanding, thisismore or lesswhat Ryko did, snce
the overwhelming share of all direct and indirect Ryko -brand saleswere to locations owned or franchised
by oil companies or other national accounts. This strategy has also been used to block salesby
digributorsto discount channels. If these discount outletsared  eclared national accounts, then the
manufacturer can control the price at which discounters acquire his product for resale. For example, if K -
Mart isselling motor oil at deeply discounted prices, the refiner can desgnate K -Mart anational account
and prevent any of hisjobbersfrom salling the refiner's branded motor oil to K -Mart at priceswhich

permit these deep discounts.

Bona fide customer reservation plansare, and should be legal. But when national account plansare
used asascheme for fixin g pricesto cusomers actually being sold and/or serviced by digributors, they
should be struck down, irrespective of "meaninglesstechnicalitiesor clever draftsmanship.” Otherwise
national account plans represent aloopholeinthe per se ban on vertical price fixing big enough to drive a
White truck through. And unless one would make price -fixing legal, national account plans should be

seen for what they often are --cleverly desgned schemesfor vertica price fixing.
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